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al{ aff@ za 3rt mer a riits 3rra aat & at as z om#gt k 4Ra rnRnf ft
4T; I T r 37f@art at 3m m gntrur3raaa Igd # aar&

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() €4 5gr<a zyca 3@nm, 1994 # eta Rt4 agar; mg mmcai a a i plat err t
13"(f-tfffi cB" >l"2:fl7 4'<~cb cB" 3RfTffi g+tern 3plea an#h fr4, ql «Tl, fclm li?llcil-l, m
fcr:rrT, -=mm~, \iWR cfrq +raa, viaf, { fact : 110001 "cbl" cB1 fl~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub;..section (1) of Section-35 ibid:

(ii) ~ 1=fRYf cBl" mfrr # m sa wet g4far qr fan#t qaertr qr #I #Iara "B m
fclffil" -~□--sPII-< a aw rsernma a sa gg rf "B. m fa8t augr qr Twgr i a& as fcRfr
cbl-<1!.5111 "B m fas4 asrur 'st mr #6t 4au # ta g{ st I

/4~-~~.;.MH In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

at>•· r--~-~< c,•{n~her factor~ or from one warehouse to another during the course of processing of the goods in a
l -.J.'fl{~,t. ~fe ouse or 1n storage whether 1n a factory or 1n a warehouse.
,_, ~'41:.,;J# ~~· e ·a= '3' .....,, ,;, .-q, 1
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~ cB" GfTITT ~~ m ~ if AlltRli:l l=JTcYf -qx m l=JTcYf cB" fclAl-lt01 if '5Y<.1'1i1 ~ ~
l=JTcYf -qx 0ty I cizrca a Rd aa ita # ars fa#t z, u q2a AlltRI i:l t 1

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods expOrted outside India export to Nepal or Bhutan! without payment of
duty.

3ffcr:r sq1a at sqla grca # qua @,z uit sq€ Rer t n{ & 3th ha art
ga err i fu cB" gala mgr, or8la err qRa at a R m mci" if fc1ro
~ (rf.2) 1998 tlRT 109 &RT~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 Q
of the Finance (No.2) Act, 1998.

(«) atu snraa ca (3rq) Rural, 2oo4 fa g # aiafa Raf&e ua in zg-8 i
a uRaii #, )fa are a 4R arg hf fitft Tr cfi '.!-J"lci-<4iC'l-~~ 3m
3J"$r ~ cTT-cTT ~ cB' W2l fra 3ea f@u ult af tr# Tr lal s.al zn ff
3irift err 35-~ if frrmfur "C!51" cB' ~ cB' ~ cB' T-IT2l . -ti"3lR-6 arr al #fa fl eft
an1Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules1 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 19441 under Major Head of Account.

(2) Rfcl0'H ~ cfi W2l sf ica a v ala qt zau a zit q1 200/-#ht
~~~ 3ITT IJ'f"ITT vie+ gqGr vna st cTT 1000/- ~ -c:#R=r~~~I 0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.11000/- where the amount involved is more
than Rupees One Lac.

#tr zyc, aha ura z]ca via a rat4tu mrurf@raw a ,f 3fl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4ha Gara zrca 3rfe)fr, 1944 #t err 35-#1"/35-~ cB' 3WTTf:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) qaffra qRda 2 (1) a i aag 3r srcarar #t or#la, s#tat a mmflr zyen,
4ha area zyes vi ara or#hr =nrznf@raw (free) at uf?a 2@ta gear, 315<Iara
a 2',TI, gm\f] 4a1 , 3#al ,f/any,3dIsqld-asooo4

.
'~1~ ,o',Jtie west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

a-,Il·~or,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
m\t an as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribur:,al shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf z 3mrera{ or?zi r rata & at r@a p oiler fry #h anr grar
sq[rd ar a fart uar af; ze sz1 stg; st fa frat 4€t arfaa a fg
?:fl2.1Tft-Q,Wf 3l LJl C"ll , urn1f@raw al ya 3ate ut a€tr a l '< cBl" 10P~ WllT \JfTffi -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) rljjljj("jlj ~~ 1970 ?:f~ cITT~-1 cB" 3W@ At!l"ffif ~~ '3""cJ'd"
3ea zn corr? zrnfnfa Rofu IT[@rant 3nag r@la #t 10P >IRfCR .6.5o ha
cblrlJllllcilJ ~ rec!?c ci11lT m".-JT~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga it iaif@r mrcai at Piro1 aa ar A"lJlTI cITT 3TTx ~ ~ ~1cbf&a WllT \JfTffi % \Jfl"
#tr zca, a€tu suraa yea vi tarn 3rhar +urn1feraur (araffaf@) A"lJl,, 1982 if Ai6C'f
8r

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(70) Rt zrea, #ta sgrai gca g hara; 3r@ nrznrf@raw(frb€), 4for@ctma
a»fart«Demand)gs(Penalty) #l 1o% qforar afaf?zre@if@s, srf@roar qawT 1o c&ls
~% !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

8s4la3n gee sit@aras a 3iafa, znfrea@tr "afaratir(Duty Demanded)-
(i) (Section)~ up h a<aRufRafry
(ii) far +rear@z#fz6lfr,
(iii) ?hr@dzfezfuia 6aas auft.

> uqfsrr «ifa angler use q{ ear #l4err , or8herfr ar kfg garf sar f@umar
%.

For an appeal to be filed before the CESTAT, 10% of the Duty &-Penalty confirmed by
the- Appellate Commissioner .would have to be pre-deposited, provided that the pre
deposit amount shall not .exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccxi) amount determined under Section 11 D;
(ccxii) amount of erroneous Cenvat Credit taken;
(ccxiii).amount payable under Rule 6 of the Cenvat Credit Ru!es.

gr 3n?r#uf3rfhIfrawr kr an zes srrar zyeso ur au f@a~a gttif@g Tu zyea1o%
,,,_UTr sitsrefhaau Raif@a itasavsh 1ogarw#srraftel
~l<\ (!J "4,:, .

0 «cs»-.f~.,_,,..~ 4

' G'"'/~~ In view of above, an appeal against this order shall lie before the Tribunal on payment ofti ~~,f 1 "'~0/o of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
6 es·%%, y alone is in dispute." .
$ -. '1> "''-!- .,.<:>"',"l· .

"o -s?
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ORDER-IN-APPEAL

Two appeals have been filed by the below mentioned appellants

(hereinafter referred to as Appellant No. l and 2, as per details given in table

below) against the Order in Original No. MP/5/AC/Div-III/2021-22 dated 04

01-2022 [hereinafter referred to as "impugned order] passed by the Assistant

Commissioner, Division-III, CGST, Commissionerate Ahmedabad South

[hereinafter referred to as "adjudicating authority'].

S.No. Name and address of the appellant Appeal No.
1 M/s. Fluidline Valves Company Pvt. GAPPL/COM/CEXP/172/2022

Ltd.,
Plot No. 516, Phase-IV,
GIDC, Vatva, Ahmedabad- 382 445.
Appellant No. 1

2 Shri Rajesh Kher, Manager GAPPL/COM/CEXP/162/2022
M/s. Fluidline Valves Company Pvt.
Ltd.,
Plot No. 516, Phase-IV,
GIDC, Vatva, Ahmedabad- 382 445.
Appellant No. 2

2. Briefly stated, the facts of the case is that the Appellant No.l were

holding Central Excise Registration No. AAACF0950FXM001 and engaged in

the manufacture of goods falling under Chapter 84 of the First Schedule to the

Central Excise Tariff Act, 1985. During scrutiny of the ER-1 returns filed by

Appellant No,1, it was observed that they had cleared their finished goods

amounting to Rs.31,24,260/- without payment of duty to Mega Power Projects

(hereinafter referred to as 'MPP') against Project Authority Certificate

(hereinafter referred to as 'PAC') under International Competitive Bidding .

hereinafter referred to as 'ICB) during F.Y. 2008-2009 (from January, 2009)

to F.Y. 2013-14, under Serial No.91 of Notification No.6/2006-CE dated

01.03.2006. Exemption under the said Notification is subject to Condition 19,

which stipulates that the goods are exempted from duties of Customs leviable

under the First Schedule to the Customs Tariff Act, 1975 and the Additional

duty leviable under Section 3 of the said Customs Tariff Act when imported

into India.

2.1 Inquiry was initiated against Appellant No.1 and in response to the

· sued, Appellant No.2 appeared and his statement was recorded. It

0

0
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was observed that supply of good, falling under Chapter Heading 9801, to MPP

is exempted from payment of Customs duty and Additional duty of Customs by

virtue of Serial No.400 of Notification No.21/2002-Cus dated 01.03.2002,

subject to following Condition No. 86 of the said Notification. It was observed

that exemption under Customs, by virtue of the said Notification, is in respect

of goods of Chapter Heading 9801, while the cleared by Appellant No. 1 falls

under Chapter 84.

2.2 It further appeared from the description of goods covered by Chapter

Heading 9801 and Notification No.21/2002-Cus dated 01.03.2002, that the

exemption is available to goods if imported in cluster or bundle for setting up

of a specified unit or substantial expansion ofsuch specified unit. In the instant

0 case, Appellant No. 1 had supplied only machinery of Chapter 84, which by no

means can be considered to constitute the whole bundle of goods to merit

classification under Chapter Heading 9801 of the Customs Tariff Act.

Therefore, it appeared that Appellant No.1 were not entitled to exemption in

terms ofNotification No.21/2002-Cus dated 01.03.2002. It, therefore, appeared

that Appellant No. l had violated Condition No.19 of Notification No.6/2006

CE dated 01.03.2006 and they were not eligible for exemption under the said

Notification. Accordingly, it appeared that Appellant No. 1 were required to

pay Central Excise duty amounting to Rs.3,21, 799/- in respect of the goods

cleared by them to MPP by availing exemption under the said Notification.
0

3. The appellant was, therefore, issued Show Cause Notice bearing

No.Ch.32/3-9/Fluidline/AC-II/14-15 dated 25.07.2014 wherein it was proposed

to '
I. Recover central excise duty amounting to Rs.3,21,799/- under Section

11A(5) and erstwhile Section 1 1A (1) of the Central Excise Act, 1944

along with interest under Section 11AB/11AA of the Central Excise Act,

1944.

II. Impose penalty under Section 11AC(1)(b) ofthe Central Excise Act, 1944.

III. Confiscate the goods, cleared without payment of duty, under Rule 25 of

the Central Excise Rules, 2002.

The SCN also proposed imposition of penalty, on Appellant No.2, under

26 of the Central Excise Rules, 2002.
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4. The SCN was adjudicated vide the impugned order wherein demand of

central excise duty was confirmed along with interest. Penalty equal to the

central excise duty confirmed was imposed on Appellant No. I. Penalty

amounting to Rs.3,21, 799/- was also imposed under Rule 25 of the Central

Excise Rules, 2002. Penalty amounting to Rs.3,21, 799/- was imposed on

Appellant No.2 under Rule 26 of the Central Excise Rules, 2002.

5. Being aggrieved with the impugned order, Appellant No. 1 have filed the

present appeal on the following grounds '

1. The impugned order has been passed without comprehending the

exemption Notification No.6/2006-CE and conditions thereof.

11. The impugned order has been passed without taking into consideration

the submissions made by them in their reply to the SCN which was filed

on 18.09.2014 and acknowledged by the department. The adjudicating

authority has however, observed that they did not filed reply to the SCN.

Therefore, the impugned order has been passed in violation of natural
justice.

111. Reliance is placed upon the judgment in the case of Mohan Electro

Castings Ltd. - 2008 (222) ELT 587 (Commr.Appl) and Govan Soma

Tandel Vs. Commissioner of Customs (P), Ahmedabad 2000 (115) ELT
772 (T).

0

1v. They had in their reply to the SCN submitted that they had furnished

PAC issued by the Joint Secretary of Government of India wherefrom it 0
is established that goods were supplied against ICM and conditions of

Notification No.21/2002-Cus complied with.

v. It was submitted by them that exemption was available to all goods of

the description specified under Chapter Heading 9801 of the Customs

Tariff. It was also submitted that Condition No. 86 (a) (iii) ofNotification

No.21/2002-Cus was substituted by Notification No.49/2006-Cus and

therefore, issue raised with regard to condition did not come in the way

of exemption. It was also submitted that there was no condition of

supplying goods in cluster or bundle as contended by the department.

They had also raised the limitation issue on the ground of final audit

re ort issued. However, these submissions were not taken on record.go



0
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v. Serial No.91 of Notification No.6/2006-CE dated 01.03.2006 exempts all

goods supplied against ICB subject to Condition No.19.

vn. Exemption from Customs duty is provided at Serial No.400 of

Notification No.21/2002-Cus dated 01.03.2002 subject to Condition

No.86.

v111. They had submitted that the exemption disputed on the basis of

Condition No. 86 (a) (iii) was not proper as the same was substituted and

only Clause (i) and (ii) were made effective vide Notification No.49/2006

Cus dated 26.05.2006.

1x. The exemption was also disputed on the grounds that they had supplied

only machinery of Chapter 84 and not all goods of Chapter Heading 9801.

The said Chapter Heading 9801 includes all items of machinery, spare

parts, raw materials including semi-finished material, consumable

stores etc. which are in consonance with Note No.1 of Chapter 98 of the

Customs Tariff. It also provides that 'This chapter is to be taken to apply

to all goods which satisfy the conditions specified therein, even though

they may be covered by a more specific heading elsewhere in this

Schedule'. Thus, it is very specific that the goods of Chapter 84 are also

covered for the purpose of exemption.

x. Reliance was also placed upon the judgment in the case of Kent Introl

Pvt. Ltd. V. CCE, Nashik 2014 (301) ELT 84 (Tri.-Mumbai) and Om

Metal SPML JV Unit 2 Vs. CCE & ST, Jaipur - 2013 (298) ELT 79 (Ti.

Del.).

x1. They had also contested the demand on the ground of limitation

inasmuch as they had regularly furnished all details pertaining to

clearance of goods under Notification No.6/2006-CE in their monthly

returns. Further, the department had also audited their record and two

Final Audit Reports were issued for the period from April, 2009 to July,

2013 wherein the issue of exemption was not raised. In Final Audit

Report No. 57/2011-12 exemption Notification No.6/2006-CE was shown.

However, there was no audit para in this regard. Similarly in Final Audit

Report No. 175/2013-14 dated 15.10.2013, there was no objection

regarding exemption under the said Notification.

Reliance is placed upon the judgment in the case ofSunil Forging & Steel

Ind. Vs. CCE, Belapur - 2016 (332) ELT 341 (Tri.-Mumbai).
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x111. The impugned order is nothing but verbatim reproduction of the SCN

and no findings have been recorded on their submissions.

xIv. They had received orders for supply of goods to MPPs certified by the

Joint Secretary to the Government of India. Accordingly, they had

furnished PACs and supplied goods against ICB. They had fulfilled

condition No.19 ofNotification No.6/2006-CE inasmuch as Condition No.

86.of Customs Notification No.21/2002-Cus applying to Notification

No.6/2006-CE stands satisfied.

xv. It is mentioned in the SCN and the impugned order that Condition No.

86 (a) 6) & ii) were fulfilled by them. Since Clause Gii) was substituted

vide Clause 6i) vide Notification No.49/2006-Cus, exemption under

Notification No.6/2006-CE cannot be denied.

xv. The Hon'ble Courts and Tribunals have consistently held that larger

period cannot be invoked when exemption is claimed under bonafide

belief. Reliance is placed upon the decision in the case ofVijeta Textiles

Vs. CCE, Ahmedabad- 2011 268) ELT 267 (Tri.-Ahmd.).

xv. They had supplied goods only after ensuring that exemption under

Notification No. 6/2006-CE was available. They had furnished requisite

certificate, document and letter to establish admissibility of exemption.

Moreover, allegation of supply of goods without establishing entitlement

of exemption cannot be construed as intention to evade payment of duty.

Therefore, the allegation of suppression does not survive.

xv111. Penalty equal to the duty confirmed has been imposed. However, under

the provisions of Section 11AC (1)) of the CEA, 1944, penalty equal to

50% of the duty determined can be imposed.

xix. The imposition of penalty under Rule 25 of the CER, 2002 is beyond the

scope of the SCN inasmuch as there is no proposal to impose penalty

under Rule 25 of the CER, 2002. Reliance is placed upon the judgment

in the case of CCE, C&ST, Belgaum Vs. Swarnagiri Wire Insulations Pvt.

Ltd. - 2014 (301 ELT 46 (Kar.)

xx. The adjudicating authority has also lost sight of the fact that penalty

under Rule 25 of the CER is imposable subject to the provisions of

Section 1 lAC. As such penalty in addition to the provisions of Section

llAC ought not to have been imposed.

0

0
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6. Being aggrieved, Appellant No.2 has filed the present appeal on the

following grounds :

a. The impugned order has been passed without considering the

submissions made in their reply to the SCN filed on 18.09.2014 which

was also acknowledged by the department. Despite this, the impugned

order has been passed ex·parte and it has been stated that no defence

reply was filed by them.

b. In the. present case, no goods have been confiscated nor the adjudicating

authority has ordered to confiscate any goods. Before imposition of

penalty under Rule 26 (1) the person should have been found guilty of

having dealt with goods in the manner specified in the Rule and

conscious knowledge to the fact that the goods were liable to confiscation

has to be established.

c. The company followed condition of Notification No.6/2006-CE and when

the goods were cleared under exemption, they did not deal with the goods

as envisaged under Rule 261) of the CER, 2002. Therefore, when it is

not the case of the department that they had dealt with any goods or

concerned with the goods or had knowledge that the goods were liable

for confiscation, provisions of Rule 26 (1) cannot be invoked.

d. Provisions of sub-rule (2) of Rule 26 are attracted against the supplier of

goods. However, the SCN was issued proposing penalty under Rule 26

without specifying the sub-rule.

e.· Since the issue pertains to eligibility of exemption Notification, there

was no case of issuing invoice without delivery of goods or facilitating the

buyer to avail ineligible cenvat credit. Therefore, penalty cannot be

imposed under Rule 26 (2) of the CER, 2002.

f. Without establishing their knowledge about confiscation, penalty ought

not to have been imposed. Reliance is placed upon the decision in the

case of Bellary Steel & Alloys Ltd. Vs. CCE, Belgaum - 2003 (157) ELT

324 (Tri.-Bang.

g. The company had received orders from MPP certified by the Joint

Secretary to the Government of India. Therefore, the question of clearing

goods with intent to evade payment of duty does not arise. Consequently,

it cannot be held that they had knowledge or reason to believe that the

goods were liable to confiscation. The adjudicating authority has not held
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any goods liable for confiscation. Since there is no order of confiscation,

imposition ofpenalty under Rule 26 of the CER, 2002 is against the law.

h. The impugned order is nothing but verbatim reproduction of the SCN

and no finding was recorded on their submissions.

7. Personal Hearing in the case was held on 09.12.2022. Shri P.G. Mehta,

Advocate, appeared on behalf of appellant for the hearing. He reiterated the

submissions made in appeal memorandum. He submitted a written submission

during hearing and reiterated the submissions made therein.

8. In the written submissions filed on 09.12.2022, the appellant basically

reiterated the submissions made in the appeal memorandum.

9. I have gone through the facts of the case, submissions made in the 0
Appeal Memorandum as well as submissions made at the time of personal

hearing and the material available on records. The issues before me for

decision are :

A. Whether Appellant No.1 are eligible to the benefit of exemption in.

terms of Notification No. 6/2006-CE dated 01.03.2006 in respect of the

goods cleared by them to MPP under ICB.

B. Whether Appellant No.2 is liable to penalty under Rule 25 of the CER,
2002.

10. It is observed that it is undisputed that Appellant No.1 had cleared goods

to MPP under ICB. The impugned order has denied exemption to Appellant

No.l primarily on the grounds that they are clearing only machinery of

Chapter 84 which do not constitute the whole bundle of goods and, hence, not

classifiable under Chapter Heading No.9801 of the Customs Tariff Act.

Therefore, as. the goods cleared by Appellant No.l are not exempted from

Customs duties under Notification No.21/2002-Cus dated 01.03.2002, the

benefit of exemption under Notification No.6/2006-CE dated 01.03.2006 is not

admissible to them.

10.1 I find it relevant to refer to the Chapter Notes of Chapter 98 of the

Tariff Act, 1975. Note 3 and 4, which are relevant to the issue on
reproduced below :

0
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3. This Chapter is to be taken to apply to all goods which satisfy the
conditions prescribed therein, even though they may be covered by a more
specific heading elsewhere in this Schedule.

4. Heading 980 I is to be taken to apply to all goods which are imported in
accordance with the regulations made under section 157 of the Customs Act,
1962 (52 of 1962) and expressions used in this heading shall have the
meaning assigned to them in the said regulations."

10.2 Chapter 9801 covers the goods of the description:

"All items ofmachinery including prime movers, instruments, apparatus and
appliances, control gear and transmission equipment, auxiliary equipment
(including those required for research and development purposes, testing
and quality control), as well as all components (whether finished or not) or
raw materials for the manufacture of the aforesaid items and their
components required for the initial setting up of a unit, or the substantial
expansion of an existing unit, of a specified :"

O 10.3 From a plain reading, it is clearly evident that Chapter Heading 9801

covers a wide gamut of goods and a conjoint reading of Chapter Note 3 makes

it clear that the goods covered by Chapter Heading 9801 may be classifiable

elsewhere under a more specific heading. However, not everyone can claim

classification of their goods under Chapter Heading 9801 as the said heading

is only for the purposes specified in the heading, one of them being Power

Project. Initial setting up of a unit or its substantial expansion involves various

goods which are classifiable under different Chapter Headings. To alleviate the

issues ofmultiple classification, the goods for the specified projects are allowed

classification under Chapter Heading 9801 of the Customs Tariff Act, 1975.

0 Therefore, irrespective of their actual classification, the goods imported for the

specified projects are classifiable under Chapter Heading 9801. No where in

the Chapter Notes or in the description of goods under the heading, it is

mandated that the goods must be a bundle or cluster, as held by the

adjudicating authority, to qualify for classification under Chapter Heading

9801. Therefore, I am of the considered view that the finding of the

adjudicating authority in this regard is erroneous and not supported by law.

10.4 As goods, irrespective of their actual classification, are allowed to be

imported by classifying them under Chapter 9801 of the Customs Tariff Act,

1975, the natural corollary is that even if the goods are classifiable under

la «a,C apter 84 of the Central Excise Tariff Act, 1985, the same would be eligible° iv,"»
~~~~~·.xemption under Sr.No.91 of Notification No.6/2006-CE dated 01.03.2006
fJ- ol ~•isc,,. ~.,;. J-0 ~
E· s ~pgt;.,~.~ .....:ff., e same, when imported under Chapter Heading 9801, are exempted from

0 ·°
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payment of Customs Duty in terms of Serial No. 400 of Notification

No.21/2002-Cus dated 01.03.2002.

10.5 Appellant No.l have in their support relied upon the judgment in the

case of Om Metal SPML JV Unit 2 Vs. CCE & ST, Jaipur- 2013 (298) ELT 79

(Ti.-Del.). I have gone through the said judgment and find that it is applicable

to the facts and circumstances of the present appeal. The Hon'ble Tribunal had

in the said case held that '

· "9. We find that goods in question are classifiable under Chapter 73 of the
Tariff. Under Central Excise Tariff there is no Heading 98.01 and which
exists in Customs Tariff only. Since the goods manufactured in India can not
be classified under 98.0 I of the Central Excise Tariff, denial of the exemption
on the ground of non-fulfilment of condition of Project Import Regulation is
not sustainable particularly when condition No. 86 of the Notification No.
21/2002, dated 1-3-2002 is fulfilled by them. Similar submissions were made
by Revenue for denying the benefit of Notification 6/2006, dated 1-3-2006
on the ground of non-fulfilment of conditions of the Project Import
Regulation in case of Sarita Steels and Industries Ltd. reported in 2011 (264)
E.L.T. 313 and Tribunal in that case aIIowed the exemption under
Notification 6/2006, dated 1-3-2006 to the assessee. We therefore hold that
appeIIants are eligible for exemption under Notification 6/2006, dated 1-3
2006 and accordingly set aside the impugned order and aIIow the appeal."

10.6 In the instant case, it is observed that the adjudicating has accepted, at

Para 39 of the impugned order, that Appellant No.l have fulfilled condition

No. 86 (a) 6) and ii) of Notification No.21/2002-Cus dated 01.03.2002 but not

produced documents to establish that condition No. 86 (a) (iii) was fulfilled. In

this regard, I find that the adjudicating authority has failed to appreciate that

by virtue ofNotification No.49/2006-Cus dated 26.05.2006 Condition No. 86 (a)

Gii) has been omitted. Hence, the findings of the adjudicating authority are

based on legal provisions which were not in existence and hence are not legally
tenable.

10. 7 Considering the facts discussed hereinabove, I am of the considered view

that the impugned order denying the benefit of exemption under Notification

No.6/2006-CE dated 01.03.2006 and confirming the demand of central excise

duty is not legally sustainable and, is accordingly set aside.

11. Appellant No. l have also raised the issue of limitation and imposition of

However, since on merits the issue has been found in favour of

0

0
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Appellant No.1, I am not dealing with the merits of the these issues raised by

Appellant No. l in their appeal memorandum.

12. Regarding the issue ofpenalty imposed on Appellant No.2 under Rule 26

of the CER, 2003, I am of the view that since Appellant No.l has correctly

claimed and availed exemption under Notification No.6/2006-CE dated

01.03.2006, the allegation of non payment or evasion of central excise duty

against Appellant No. l does not survive. Consequently, the imposition of

penalty on Appellant No. 2 also does not survive.

13. In view of the above, the impugned order is set aside and the appeal

filed by Appellant No.1 and 2 are allowed with consequential relief.

The appeals filed by the appellants stands disposed of in above terms.

0

Attr:
(N. uryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.
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